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 内容摘要 
    本文研究国际投资法体系的碎片化问题，关注其碎片化结构的状态、性质
及动态发展过程，并探讨其恰当的协调方式。迄止，国际投资法由 3,304 个投
资协议、《ICSID 公约》以及相应的仲裁程序规则组成，没有完整、统一的多
边投资协议。该体系复杂且庞大，却逐渐结合成为专门规范主权国家管理外国
投资者行为，具有较强法律强制力的准司法体制。随着投资仲裁实践的深入，
国际投资法体系产生了正当性危机，从形式结构到实质内容都面临困境。因此，
需要寻找恰当的方式协调投资法体系的内部秩序，以构建开放、自由、平等的
国际投资市场。 
    本文借鉴国际法碎片化问题的理论，在总结已有研究成果基础上试图重塑
碎片化结构的概念。碎片化结构，专门描述国际法体系由多元子体系构成的状
态，看似复杂、凌乱，却具有独特的联结方式和秩序特征。该结构能够最现实
地反映国际法体系的性质，既满足主权国家的多元需求，又强调体系内部的有
机联系。碎片化结构与国际投资法体系的状态十分契合。更重要的是，当前的
国际经济环境，乃至整个国际经济秩序都呈现出碎片化趋势，尤其是区域性特
征。主权国家应当客观认识国际投资法体系的碎片化结构，并探索恰当的路径
参与并发展国际投资秩序。 
    本文分为导论、正文、尾论三大部分。 
    导论部分总结了国际投资法体系碎片化问题的缘起、相关研究成果状况、
问题的研究方法与结构框架、以及本文的创新与不足之处。 
    正文部分共五章。第一章梳理了国际法碎片化问题的已有研究成果，意在
重构碎片化结构的概念。具体论述碎片化结构的内涵、成因与本质、结构特征、
正当性标准以及恰当的协调方式。在此理论基础之上，第二章将碎片化结构理
论适用于国际投资法，从整体上阐释国际投资法体系的碎片化结构。该章回顾
了国际投资法的双边发展历程，总结该体系的碎片化结构特征，并分析碎片化
结构的成因与正当性。第三章从动态层面，关注核心主权国家参与国际投资法
体系的碎片化路径，以阐释投资法的形成与发展过程。在论述美国、欧盟、巴
西与印度四个主体的投资法实践基础上，拟对中国参与国际投资法体系的碎片
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化路径提出建议。第四章从实体层面，梳理国际投资协议之间的适用关系，讨
论协议是否相互冲突，以及如何解决投资协议不一致的问题。第五章从程序层
面，阐述国际投资争端解决机制碎片化结构的成因与特点，总结各国改革投资
仲裁机制的碎片化实践，并强调改革路径应当尊重已有制度的发展成果并相互
协调，避免在国际投资法体系内部进一步制造割裂与冲突。 
    尾论部分对本文进行概述性总结，并指出在碎片化的国际背景下，各国应
当彼此尊重主权，按照各自国情发展国际投资法律政策，在碎片化秩序中相互
理解、沟通、合作共赢。 
 
关键词：碎片化；国际投资法；国际法；体系结构 
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 Abstract 
    This thesis explores issues of fragmentation in the legal regime of international 
investment, including its fragmented structure, the characteristics of this structure, 
its dynamic developing process, and appropriate methods of coordination. At present, 
instead of a comprehensive and coherent multilateral international investment 
convention, the international investment legal regime consists of 3 304 bilateral or 
regional investment treaties, the ICSID Convention, as well as other related 
arbitration rules. In spite of such an enormous and complex structure, this regime 
has gradually developed into a quasi-judicial system specifically governing the 
sovereign behavior of states regarding the regulation of foreign investors with 
relatively strong binding force. As the practices of international investment 
arbitration have spread a legitimacy crisis has begun within the international 
investment legal regime, involving merit and procedural issues. As a result, in order 
to construct an open, liberal and equal international investment environment, the 
international investment legal regime requires an appropriate method to internally 
coordinate its orders. 
    Against this background, this thesis refers to studies concerning fragmentation 
issues arising from public international law, based on which it seeks to construct a 
concept of a “fragmented structure”. This article employs this concept to describe 
the structure of the international legal regime as consisting of diversified 
sub-regimes. Such a structure, which appears to be complex and chaotic, in reality 
has its own methods of connection and coordination. These sub-regimes and 
methods can best reflect the reality of the international legal order by satisfying the 
plural needs of sovereign states while simultaneously ensuring coherence within the 
regime. Furthermore, this fragmented structure properly reflects the current status of 
the legal regime of international investment. Most importantly, the entire 
international economic environment is displaying this trend of fragmentation, 
especially as the trend towards regionalization unfolds. Sovereign states shall 
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approach the fragmented structure of the international investment legal regime from 
an objective perspective in order to explore an appropriate path of participation in 
and development of the international investment order. 
    This thesis has three primary sections, including: the introduction, main text 
consisting of five chapters, and a conclusion. 
    The introduction of this thesis provides a general picture, including the 
problematique of fragmentation issues in international investment law, current 
studies relating to this issue, the adopted analytical method and framework, as well 
as the scope of this thesis, including its contribution and shortcomings. 
    The main text consists of 5 chapters. The first chapter, by illustrating existing 
studies on the issue of fragmentation in international law, aims to construct the 
concept of the fragmented structure. It defines such a structure, the development of 
this structure, its characteristics, its proper legitimacy standards, and appropriate 
methods of coordination. Based on this framework, Chapter 2 applies this theory to 
international investment law to generally illustrate the fragmented structure of the 
international investment legal regime. It elaborates upon the bilateral development 
and history of international investment law, describes the characteristics of its 
fragmented structure, and analyses the causes and legitimacy of such a structure. 
Chapter 3 approaches the issue from a dynamic perspective. It seeks to provide a 
vivid picture of the formation and development of international investment law 
through an analysis of the fragmented paths of major states’ participation in the 
international investment regime. Based upon analysis of the practice of the US, EU, 
Brazil and India, this chapter goes on further to provide advice for China’s 
participation in the fragmented international investment legal regime. Chapter 4 
focuses on aspects of merit in investment law. This chapter analyses the relationship 
among international investment treaties, discussing whether or not they conflict, and 
how to deal with the inconsistency of investment treaties. Chapter 5 focuses on the 
procedural aspect of investment law, analyzing the characteristics and causes of the 
fragmented structure of international investment dispute resolution mechanisms. 
Furthermore, this chapter analyses states’ diversified practices to reform the 
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 investment arbitration system, emphasizing the necessity to respect the existing 
system, as well as the coordination of such practices of reform in order to avoid 
further isolation and conflict within the international investment legal regime. 
    This thesis concludes by providing a summary of the main text, while reflecting 
upon its lessons. It points out that against the fragmented background of the 
international investment legal regime states shall develop their own investment legal 
policies reflecting their own interests, based on a mutual respect for state 
sovereignty. Under such a fragmented order, states shall also communicate to 
promote better understanding in order to cooporate and achieve a win-win scenario. 
 
Key Words: Fragmentation; International Investment Law; International Law; 
Systematic Structure 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
厦
门
大
学
博
硕
士
论
文
摘
要
库
厦
门
大
学
博
硕
士
论
文
摘
要
库
    
 
缩略语表 
AIIB      Asian Infrastructure Investment Bank 
  （亚洲基础设施投资银行） 
BIT       Bilateral Investment Treaty 
    （《双边投资协议》） 
CCP     Common Commercial Policy 
                     （欧盟共同商业政策） 
CETA     Comprehensive Economic and Trade Agreement 
                     （《综合性经济贸易协议》） 
CIFA     Cooperation and Investment Facilitation Agreement 
                     （《合作与投资促进协议》） 
DSB     Dispute Settlement Body 
                     （WTO 争端解决机构） 
EC      European Commission 
                     （欧盟委员会） 
ECHR     The European Court of Human Rights      
                     （欧洲人权法院） 
ECJ      The European Court of Justice 
                     （欧洲法院） 
ECT     Energy Charter Treaty 
                     （《能源宪章条约》） 
EFTA     The European Free Trade Association 
                     （欧洲自由贸易联盟） 
EPA     Economic Partnership Agreement 
                   （《经济伙伴协议》） 
FCN     Friendship, Commerce and Navigation Treaty 
                     （《友好通商航海条约》） 
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 FDI      Foreign Direct Investment 
                     （外国直接投资） 
FET     Fair and Equitable Treatment 
                     （公平公正待遇） 
FTA     Free Trade Agreement 
                     （《自由贸易协定》） 
GATS                General Agreement on Trade in Services 
                     （《服务贸易总协定》） 
GATT               General Agreement on Tariffs and Trade 
                     （《关税与贸易总协定》） 
ICC      The International Chamber of Commerce  
                     （国际商会） 
ICJ      International Court of Justice     
                     （国际法院） 
ICTR                International Criminal Tribunal for Rwanda 
                     （卢旺达问题国际刑事法院） 
ICTY                 International Criminal Tribunal for the Former Yugoslavia  
                     （前南斯拉夫问题国际刑事法庭） 
ICSID               International Center for the Settlement of Investment 
Disputes 
                     （解决投资争端国际中心） 
ILC                  International Law Commission     
                     （国际法委员会） 
ITLOS     International Tribunal for Law of the Sea     
                     （国际海洋法法庭） 
ITO      International Trade Organization 
                     （国际贸易组织） 
LCIA                The London Court of International Arbitration 
                     （伦敦国际仲裁院） 
LDCs      Less Developed Countries 
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                     （欠发达国家） 
MAI     Multilateral Agreement on Investment 
                     （《多边投资协议》） 
MFN     Most Favorable Nation Treatment 
                     （最惠国待遇） 
NAFTA     North American Free Trade Agreement 
                     （《北美自由贸易协定》） 
NT      National Treatment 
                     （国民待遇） 
OECD          Organization for Economic Co-operation and  
Development 
                     （经济合作与发展组织） 
OPIC     Overseas Private Investment Corporation 
                     （海外私人投资公司 ） 
PCIJ     Permanent Court of International Justice  
                     （常设国际法院） 
TEU     Treaty on European Union 
                     （《欧洲联盟条约》） 
TFEU     Treaty on the Functioning of the European Union 
                     （《欧洲联盟运作条约》） 
TIFA            Trade and Investment Framework Agreement 
                     （《贸易与投资框架协议》） 
TPA     Trade Promotion Authority 
                   （美国贸易促进授权） 
TPP             Trans-Pacific Partnership Agreement 
                     （《跨太平洋伙伴关系协定》） 
TRIMs         Trade Related Investment Measures 
                     （与贸易有关的投资措施） 
TTIP                 Transatlantic Trade and Investment Partnership 
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 （《跨大西洋贸易与投资伙伴协议》） 
UN                   United Nations      
                   （联合国） 
UNCTAD             United Nations Conference on Trade and Development 
                     （联合国贸易和发展委员会） 
UNCITRAL Rules      UNCITRAL Rules of Arbitration 
                     （《联合国贸易法委员会仲裁规则》） 
USD                Understanding on Rules and Procedures Governing the 
Settlement of Disputes 
                    （《关于争端解决规则与程序的谅解》） 
USTR     Office of the United States Trade Representative 
                     （美国贸易代表办公室） 
VCLT           Vienna Convention on the Law of Treaties     
                     （《维也纳条约法公约》） 
VOC           Verenigde Oostindishe Compagnie 
                     （荷兰东印度公司） 
WTO           World Trade Organization 
                     （世界贸易组织） 
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